Matis, Jennifer A.

From: Flynn, Terence F.
Sent: ’ Friday, July 29, 2011 11:07 AM
To: peter@schaumber.com
Subject: FW: Memos from the AGC to the Board
Attachments: MEMO TO THE BOARD.PDF
MEMO TO THE
JARD.PDF (506 KB)
fyi

Sent: Friday, July 29, 11 10:11 AM

To: Kane, Robert F.; Flynn, Terence F.
Subject: FW: Memos from the AGC to the Board

FYT!

From: Special Ligahon Support: Sialf
Sent: Friday, Ju , 2011 9:04 AM

Tos: Cowen, William B.; Leverone, Susan; Moton, Rosetta L.; Lesesne, Katherine
Subject: Memos from the AGC to the Board

Enclose please find Memos from the AGC to the Board.

Specal Ligation Support: S

National Labor Relations Board
Special Litigation Branch
PHONE :
FAX:

E~MAIL:

"Objectivity is the key to sorting ocut a tangled web at the workplace”



UNITED STATES GOVERNMENT

National Labor Relations Board
Office of the General Counssl

MEMORANDUM
TO: The Board Date: July 28, 2011
FROM: Lafe E. Solomon, Acting General Counsel

Celeste Mattina, Acting Deputy General Counsel
John H. Ferguson, Associate General Counsel

for Enforcement Litigation
Margery E. Lieber, Deputy Associate General Counsel
Eric G. Moskowitz, Assistant General Counsel for Special Litigation
Nancy E. Kessler Platt, Supervisory Attorney, Special Litigation
Denise F. Meiners, Attorney, Special Litigation

'SUBJECT: Letter Sent in Response to Request to Initiate Preemption Litigation
Concerning California Statute Prohibiting the Employment of
Professional Strikebreakers

Related Board Case: Service Employees Intemational Union,
Nurses Alliance, Local 121RN (Pomona Valley Hospital Medical
Center), 355 NLRB No. 40 (June 8, 2010), enfd NLRB v. Service
Employees International Union, Nurses Alliance, Local 121RN, No.
10-72481 (Sth Cir. June 28, 2011)

By memorandum dated February 25, 2011 (attached), | advised the Board
that | sent a letter to the Attorney General of the State of California concerning
provisions of the California Labor Code that prohibit the employment of
“professional strikebreakers,” and prohibit individual ‘professional strikebreakers”
from offering themselves for employment to replace employees involved in a
strike or lockout (Cal. Labor Code §§ 1130-1136.2). | sent this letter in order to
determine whether to request Board authorization to engage in Nash-Finch’

preemption litigation pursuant to a request of the National Right to Work Legal
Defense Foundation (NRTWLDF). ’

By letter dated July 5, 2011, the California Attorney General's Office
responded to my preemption concerns and advised me that it is unaware of any
criminal action brought under this statute since its enactment, that there is no
record of any conviction under the statute, that there is no pending investigation
or prosecution in the Office, and that the Office has no present intention to bring

' NLRB v. Nash-Finch Co., 404 U.S. 138 (1971).



an action to enforce the statute. The Office also advised that if a potential
violation of the law was brought to its attention, it would, at that time, consider

examining the statute’s viability and take whatever action it deemed appropriate
under the circumstances.

For these reasons, and in light of the fact that the provisions of this statute
have been in effect for many years, but have only become an issue before the
Board in one unfair labor practice case, | determined that no further action by the
Agency is necessary at this time. Accordingly, | have today sent the attached
letter to Mr. Raymond LaJeunnesse, Jr. of the NRTWLDF to advise him of my
decision not to institute legal action at this time.

Attachments
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July 28, 2011

Raymond J. LaJeunesse, Jr., Esq.

National Right to Work Legal Defense
Foundation, Inc.

8001 Braddock Road, Suite 600

Springfield, VA 22160

Re: California Labor Code §§1130 — 1 136.2

Dear Mr. LaJeunesse:

This is a further response to your letter of February 7, 2011, requesting that this
Agency bring a lawsuit to invalidate the Califomia professional strikebreaker statute,
Cal. Labor Code §§1130-1136.2. In my initial response dated February 25, 2011, |
explained that | would contact the Attomey General of the State of California to advise
her of my preemption concerns and to obtain information concerning the extent to which
California has enforced the provisions in the past or intends to do so in the future.

I have now received a response from the California Attorney General's office.
That office has reviewed the State's records and found no evidence that anyone has
ever been convicted for violating the California professional strikebreaker statute.
Indeed, the California Attorney General has never had occasion to issue a formal
opinion concerning the validity of the statute, and the office represents that, so far as it
has been able to determine, no action has ever been commenced under this statute and
that none is contemplated now.

This response from the California Attorney General, attesting to the statute’s lack
of use, is consistent with this Agency's own experience. As | noted in my February 25
letter, the provisions of this statute have been in effect for 35 years, but have only
become an issue before the Board in one case, where the Board was presented with,
but did not rule on, the preemption issue. See Service Employees Intemational Union,
Nurses Alliance, Local 121RN (Pomona Valley Hospital Medical Center), 355 NLRB No.
40 (June 8, 2010), enfd NLRB v. Service Employees International Union, Nurses
Alliance, Local 121RN, No. 10-72481 (8th Cir. June 28, 2011). | am not aware of any
other instance where the statute has been invoked by private individuals or groups to
deter employees from obtaining positions to replace striking workers. Nor does it
appear that the law is so well known that employees have been discouraged from
replacing striking workers based upon a fear that the law will be enforced against them.
If you have evidence to the contrary, | invite you to share that evidence with me.



Raymond J. LaJeunesse, Jr., Esq.
July 28, 2011
Page 2 of 2

For all these reasons, we do not presently have any basis to argue that the
statute has had more than a de minimis impact on the rights of employees over the
years. Therefore, | see no need to institute legal action at this time. That said, |
appreciate your time and effort in raising this issue with me, for such communications
provide a mechanism for my office to conduct inquiries and express concerns regarding
the validity and enforcement of state and local statutes. If you have any questions, or
wish to discuss this further, please do not hesitate to contact me.

ol

Lafg E. Solomon
Acting General Counsel

Sincsgely,
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Date: February 25, 2014
To: The Board |

From: LafeE. Solomon, Acting General Counsel
Celeste J. Mattina, Acting Deputy General Counsei
John H. Ferguson, Associate General Counsel for Enforcement Litigation
Margery E. Lisber, Deputy Associate General Counsel
. Moskowitz,

Subject Letter Sent to the State of Caiifornia Requesting Information Conceming

Enforcement of Presmpted Califomia Statute Prohibiting the Employment of
Professional Strikebreakers - '

Iwishtoinfomﬁwsomdmat,inordertoobtainhfomaﬁononmcbasisof
wh!chlmnmakaamcommmdaﬁonto@eBoard, lsanﬂnawachodmmm

The Board previously was presented with but did not rule on the preemption
issue in the above-referenced unfair labor practice case, Service Employses
Intemational Union, Nurses Alliance, Local 121RN (Pomona Valtey Hospital Medical

T NLRB v. Nash-Finch Co., 404 U.S, 138 (1871) (Nash-Finch).
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Center), 355 NLRB No. 40 (June 8, 2010), petition to review pending sub nom. Carole
Jean Badertscher v. NLRB (8th Cir. Nos. 10-72082, 10-72182 & 10-72481). More
recently, the Board received a request that the Califomia law be given treatment similar

to the Board’s authorization of preemption lawsuits against the four State sacret ballot
constitutional amendments.2

Background

willingly and knowingly to utilize any professional strikebreaker to replace an empioyee
oranpbyeeshvdvodinasﬁkeorbdeouﬂocatadata place of business within the
state.” Section 1134.2 makes it unlawful “for any professional strikebreaker willingly
and knowhglyﬁooﬂorhknulforunpwnernortomplmanmpbyeeormhym
involved in a strike or lockout . . . .* Section 1133 defines “professional strikebreaker”
as any person who, during a period of five years, has been employed for the purpose of
replacing an employee or employees involved in a strike or lockout on “three or more
occasions” by “two or more employers.” Under Section 1138, any individual or
empiloyer who violates these provisions is subject to a fine not to excead $1,000, or
imprisonment for a period not to excsed 90 days, or both.

On Cctober 30, 2007, a charge was filed alleging that Service Employees
Intemational Union, Nurses Alliance, Local 121RN violated Saction 8(b}(1)(A) by, inter
alfa, threatening employees who might cross the union’s pickst line during a strike with
enforcement of the California professional strikebreakers sanctions. in May 2008, then-
General Counsel Meisburg was presented with several options, including:

(1) sendhqale&artoﬂuCaﬁfomhAﬁomeyGemmlmking(i)amﬂm
the law is presmpted and voluntary measures to ensure the law would not be enforced
or applied, or (i) the Attorney General's reasoning on why the law is not presmpted.
and/or

(2) issuing an administrative complaint consistent with the charge allegation that

the union violated Section 8(bX1)(A) of the Act by distributing a flyer conceming the
California statute and its potential penalties

.

2 The National Right to Work Legal Defense Foundation sent a letter (attached) dated
February 7, 2011 to the Board Members and the Acting General Counsel. | have also sttached
my responss to Mr. LaJeunesse.
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Administrative Law Judge William Kocol issued a decision dismissing the
allegations of the complaint concemning the union's distribution of the flyer with
information about the professional strikebreaker statute, as well as its distribution of an
additional flyer regarding continuing dues obligations under a union-security clause
even though the contract had expired. He concluded that “before the Board can find an
unfair labor practice based on a law or lawsuit that may be preempted there must be
some resokution of the preemption issue before the conduct alleged can be an unfair
labor practice.” 355 NLRB No. 40, at 16 (emphasis in original). He further found that,
even if it were established that the statuls was preempted, the General Counsel did not
show the union’s statements tended to restrain or coerce employees bacause the
General Counsel did not show any employee who met the definition of professional
strikebreaker saw the union’s fiyer. Nor was there evidence the union attempted to

misiead employees that the law applied to them even if they were not professional
strikebreakers.

In disagreement with the judge, the Board concluded that the union violated the
Act by circulating the flyer conceming the employees’ dues obligations. 355 NLRB No.
40, at 4. However, the Board did not rule on the allegation concerning informing
empioyees of the professional strikebreaker statute:

Based on our finding that the Respondent’s “dues and fees” fiyer
uniawfully restrained and coerced employees, it is unnecessary to
pass on the judge’s dismissal of an allegation that the Respondent
also coerced employees in violation of Sec. 8(b)(1)(A) by circulating
a flyer describing the impact of California’s “professional
strikebreaker” statute on the employees. The finding of another
8(b)(1)(A) violation would be cumulative, and would not materially
affect our remedial order.

335 NLRB No. 40, at 1 n.2. The Board's decision is now pending enforcement in the
Ninth Circuit, with briefing fully compieted as of February 10, 2011.3

Attachments

3Thacharghgputyhaamuod to the Circuit, inter als, that the Board improperly refused to
decide the issue conceming the union’s distribution of the strikebreaker statute fiyer, and that
the statuts Is presmpted. Onmbpoint.meBoardhaamuodtothmuﬂmatmpMy
disputed the Board's “cumulative” finding, and no party is aggrieved by the Board’s fallure to
order additional relief that would only be cumulative. The Board further argued that in the event
thaCourtﬂndtﬂwBoadmdhiumumMﬁndhg.ﬂ'\oCom:houldmnmdmomto

the Board for a detsrmination of the mexits. SEIU Locsl 121RN agreed with the Board's position
on this issue.
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February 25, 2011

The Honorable Kamala D. Harrls
Attorney General, State of Califomia
1300 | Street

Sacramento, CA 95814-28189

Re: California Labor Code §§1130 ~ 11362
Dear Ms. Harris:

| recently received a letter from the National Right to Work Legal Defensa
Foundation requesting that | bring a lawsuit to invalidate the California professional
strikebreaker statute, Cal. Labor Code §§1130-1136.2, as preemptad by the National
Labor Relations Act ("NLRA"), 29 U.S.C. §151 et.seq.

These provisions of the California Labor Code, which have been in effect since
1976 came to the attention of the Office of the General Counsel in 2007, when a charge
was filed with NLRB Region 21 in Los Angeles, alleging that Service Employees
intemational Union, Nurses Aliiance, Local 121RN violated Section 8(b)}(1)(A) of the
NLRA by, inter alia, threatening smployees who might cross the union’s picket line
during a strike with enforcement of the California professional strikebreakers sanctions.
In May 2008, then-General Counsel Ronaid Meisburg chose to raise the preemption
issue through the issuance of an unfair labor practice compiaint in that case rather than
contacting your office about possible litigation in federal court. The National Labor
Relations Board recently issued a decision in the unfair labor practice case, finding,
inter alia, that it was unnecessary to pass on the preamption issue, and the Board's
decision is now pending review in the Ninth Circuit Court of Appeals. SEIU, Nurses
Alliance, Local 121RN (Pomona Valley Hospital Medical Center), 355 NLRB No. 40

(June 8, 2010), petition to review pending sub nom. Carole Jean Badertscherv. NLRB
(9th Cir. Nos. 10-72082, 10-72182 & 10-72481).

As you know, the California law prohibits employers from using, and individuals
from working as, professional strikebreakers, and punishes such conduct. Section 1134
of the California Labor Code makes it unlawful “for any employer willingly and knowingly
to utilize any professional strikebreaker to replace an employee or employses involved
in a strike or lockout located at a place of business within the state.” Section 1134.2
makes it unlawful for any professional strikebreaker willingly and knowingly to offer
himself for employment or to replace an employee or employees involved in a strike or
lockout. . .." Section 1133 defines “professional strikebreaker” as any person who,



The Honorable Kama D. Harris
February 26, 2011
Page Two

during a period of five years, has been employed for the purpose of replacing an
employee or employees involved in a strike or lockout on “three or more occasions” by
“two or more employers.” Under Section 1138, any individual or employer who violates
these provisions is subject to a fine not to exceed $1,000, or imprisonment for a period
not to excsed 90 days, or both.

| am concemed about this law given the overwheiming authority concluding that
similar state statutes prohibiting or limiting the employment of strikebreakers are
preempted by federal law. See |.W. Fisher and J. McDonald, Jr., Stafe Anti-
Strikebreaker Laws: Unconstitutional Interference With Employers’ Right to Sek-Help, 3
Hofstra Lab. L.J. 59, 78-87 (1985). Every court decision that has looked at similar state
laws prohibiting the hiring of a certain class of employees as striker replacements has
held them to be preempted. Sea, 6.g., 520 South Michigan Ave. Assocs. Lid. v. Devine,
433 F.3d 961, 965 (7th Cir. 2008) ("The state's effort o make the hiring of replacement
workers a crime is so starkly incompatible with federal labor law, which prevails under
the Constitution's Supremacy Clause, that we do not understand how a responsible
state legisiature could pass, a responsible Govemor sign, or any responsible state
official contemplate enforcing such legislation.”); Employers Ass'n, inc. v. United
Steelworkers of America, 32 F.3d 1297, 1301 (8th Cir. 1994); Kapiolani Medical Csnter
for Women and Children v. Hawaii, 82 F. Supp.2d 1151, 1157 (D. Haw. 2000);
Charlesgate Nursing Center v. State of R.I., 723 F. Supp. 858, 865 (D. R.|. 1989); Prof!
Staff Nurses Ass'n v. Dimensions Heaith Corp., 110 Md. App. 270, 877 A.2d 87, 101
(1998). While the provisions of stats strikebreaker laws vary to some extent in their
definition, scope, and penalties, the general thrust of these laws, like Califomnia's, is that
they prevent an employer involved in a strike or lockout from freely using a particular
aconomic weapon otherwise available under federal labor law.

However, in light of the existence of California’s professional strikebreaker
provisions for over 35 years, | also need to determine whether there is a present need
to consider taking action to pravent future enforcement of or reliance upon these
provisions. | would therefore appreciate your advising me of California’s legal position
regarding the validity of Califomia’s professional strikebreaker provisions, including
whether and to what extent these provisions have been enforced in the past and any
State intention to enforce them in the future.

Please feel free to contact me or a member of my staff directly with any
questions or if you wish to discuss this matter. You may contact Denise Meiners,
Senior Attorney at (202) 273-2935, or Nancy E. Kessler Platt, Supervisory Attomey at
(202) 273-2937. | look forward to hearing from you. Thank you, in advance, for your

time and consideration.
. W‘
Lo

Si
‘ ‘/Laf: , Solomon
Acting General Counsei



| (L NATIONAL RICHT TO WORK LEGAL DEyENaE FounpaTION, INC,
- i %81 SRADDOCK ROAD, SUITR 648, SPRINGFIELD, VIRGINIA 22160 (705 128 sty

Ravieons 3 Ladwenases, Sn. "

FAX (7o) 3332138
Viza Presidens & Logol Divestsy

runhpm-m.u‘
&-mall rpQurew.ery

Fobromry 7, 2011
Cheltsnen Wikna B. Lishman ) K
Mamber Craig Bocker - B
Mamber Brien Hayos o .
Mombar Mask G, Peasoe . T -
Agting Geserel Cowval Lafh Solomon = P .
National Labor Reletions Bossd = -
1099 146k Sereme, N. W, w, =
Washington, D.C, 20570 - @

ummmwmm
mwmumuo—umm

o;::-,mh&un—umusgmhnw;um
wwhmwﬂ;mn-mmmhm
Mnmu%hmhwuumum

Hospital
pending, Cass Noa. l@Ml!&ﬂlﬂGﬁ&LamhMCﬂM‘t‘-ﬁ-
Mu.wmmmxmu:mmmmwm
mmhmmm‘hwumu%hmh

ummmwhmwzmkmr Heapisal Modicnl
Ceniar), 355 NLR.B, No. 40, t 14-1. i

g *

Defanding Amoriea®s working men and wemen against the (ajustices of foread unisaions dace 1968,

R g



SGXIXA) by & fiyer dessribing the impect of striobuaalunr’
 —] uqm'mnmmn-xunu-mmmu
M?!m-hn‘_ﬁmh satute is i thet the wsion’s invoostion

iooning the compleist in Pomong MM“*hdﬁbﬂ
‘ M:xa&thummranmmc&mm«h
» United Sieshworkars, 32 ¥ 34 1297, 1301 (84 Cie, 1994); Cossrpilier /nc, » Lyone, 318 F. Supp,
(C.o. wwmhmaw-n&u.nnm
uusx,smmn—.mmmmmummzmn
mnmxm);a-mmmnmmr.mm,mmlmma
MthMSﬂU&&MW’!MWM
m?uﬁh@.thnﬁnuhmumh
mmmu“ﬂuﬁqwﬂbuwﬂdﬂ&qmnm'smm

hmnumhdh«“’nﬁ%ﬂmfyh%m

wuuuu-nw—umumfuumammm
mummuunmunmmmmumm

T X 4 Geuied AW BRSNS imti ey




5238 Sowsh 9% Floor NLRB Conrt Bramst
Los Angeles, CA 90017-5449 1099 14ck Struee, N. W,
D.C. 20570
Mosthew Gaugar,
. Vﬁhulo.r-lw
428 J Swest, Suise 529
CA 95314
Jfor SEIU Locad 121N

LY R

B T el T TR S WS L o e sy



HATIONAL LABOR
RELATIONS BOARD

1935- 2010

United States Government
NATIONAL LABOR RELATIONS BOARD
OFFICE OF THE GENERAL COUNSEL

Washington, DC 20570
www.nirb.gov

February 25, 2011

Raymond J. LaJeunesse, Jr., Esq.

National Right to Work Legal Defense
Foundation, Inc.

3001 Braddock Road — Suite 600

Springfleld, VA 22160

Re: Californi 130~ 11
Dear Mr. LaJeunesse:
| have received your lejtter of Febmary 7, 201‘1, requesting that this Agency bring

a lawsuit o invalidate the California professional strikebreaker statute, Cal. Labor Code
§§1130— 11368.2. While | agree that the provisions appear to be preempted by federal

After | receive a response from the California Attomey General, | will evaluate
whether further action by this Agency is advisable.

Zhth

neral Counsei



