Matis, Jennifer A.

\a‘f

From: Flynn, Terence F.

Sent:  Tuesday, August 30, 2011 2:09 PM

To: 'Peter Schaumber’

Subject: RE: NoticePosting8-29.doc

Woops! That first sentence should be “recently implemented” rule not “recently proposed.”

From: Peter Schaumber [mailto:peter@schaumber.com]
Sent: Tuesday, August 30, 2011 12:24 PM

To: Flynn, Terence F.

Subject: RE: NoticePosting8-29.doc

It is terrific. Thank you!
From: Flynn, Terence F. [mailto:Terence.Flynn@nirb.gov]
Sent: Tuesday, August 30, 2011 12:07 PM

Ta: 'Peter Schaumber'
Subject: NoticePosting8-29.doc

| have not spell checked. Good luck!

12/2/2011
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Page 1: [1] Deleted tiynn 8/30/2011 10:42:00 AM
same Board majority issued a final rule for which it had no statutory authority that
makes it unlawful (an unfair labor practice) for any private employer subject to the
Board’s jurisdiction
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intended to inform employees of their rights under the National Labor Relations Act
but which is

Page 1: {3] Deleted tfiynn 873072011 10:50:00 AM
The Board announced that it can toll the six-month statute of limitations period

mandated by Congress for “any unfair labor practice,” if an employer fails to post,
leaving the Board'’s ability to prosecute an employer for this new violation of law open-
ended. The Board majority must have reasoned that Congress could not have intended
to apply the limitations period to an unfair labor practice it never intended to create.

And the rule adds further teeth to its mandate:
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, the Board could transform wholly legitimate employer action into :
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captured the illegitimacy of the Board’s action at the commencement of his dissent,
when he
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Board’s alchemy began with its disingenuous statement that the Act “does not directly

address an employer’s obligation to post a notice of its employees’ rights under the Act
or the consequences any employer may face for failing to do so.” The Act does not
address the issue directly or indirectly; it simply imposes no such obligation. The
majority concedes as much when it says that the Act is “almost unique” among federal
labor and employment laws in its failure to provide for routine posting of employees’
rights. However, they describe this as simply a “gap” in the statute that they have
legislative rule-making authority to fill—75 years after the Act was passed! The majority
claims that the rule is “necessary” because it has been entrusted to adapt the Act “to
changing patterns of industrial life” and the changing pattern it identified is the decline of
union density in the private sector. But they gloss over the fact that unionization grew
to 35% of the private workforce after the Act was passed in 1935—without the
assistance of a poster.

Today, no one can legitimately argue against the principle of impartially informing
employees of their legal rights in the workplace, and that was the message Big Labor
promoted in prepared statements issued the day the rule was announced. The fact that
the Board was without statutory authority to mandate the notice was ignored.
Regrettably, for partisans on the left, it is the result that counts, not the lawfulness of
how you get there.
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A one size fits all rigid notice containing a rigid recitation of statutory rights driven by a

one-sided view of the employment relationship can be damaging and is inappropriate.



