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wrote to Member Hayes and asked him to reveal to me and the House Committee on Education 
and the Workforce information about the requests, recommendations, or demands he or his office 
received to resign.5  He failed to produce this information.6

In light of my oversight request to Member Hayes and an allegation independent of my inquiry, 
the Board’s Inspector General investigated and uncovered evidence that Member Hayes was in 
fact engaged in employment discussions with an attorney with the law firm Morgan Lewis 
around the time he threatened to resign.  Morgan Lewis is a firm with significant business before 
the Board, and it has been actively engaged in opposing the Board’s recent actions, including the 
aforementioned rule on union elections.7   According to the Inspector General’s report,8 Member 
Hayes has admitted that in these employment discussions, the Morgan Lewis attorney conveyed 
to him: “If you ever decide to resign we’d like to talk to you.” These discussions between 
Member Hayes and Morgan Lewis were held on several occasions beginning in late September 
or early October and ending in December 2011.9  During this time, the Board was deliberating 
and finalizing its proposed rule on union election procedures.  The Board published its final rule 
on December, 22, 2011, the same day Board Member Hayes wrote to Morgan Lewis to formally 
discontinue their employment discussions stating he had “no present interest or intent in pursuing 
employment with Morgan, Lewis…”10

In light of the Inspector General’s evidence that employment discussions were taking place 
between Board Member Hayes and Morgan Lewis for at least two and one-half months, the 
narrow scope of his investigation, and the many questions that remain about the propriety of the 
Hayes and Morgan Lewis employment discussions, I do not believe that Member Hayes’  
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5�See letter from Congressman George Miller, Senior Democrat, Committee on Education and the 
Workforce, to Board Member Brian Hayes (November 23, 2011). 
6 See letter from Board Member Brian Hayes to Congressman George Miller, Senior Democrat, 
Committee on Education and the Workforce (December 2, 2011). 
7 Morgan Lewis has filed comments opposing two proposed rules that are now final  (i.e., notification of 
employee rights, 29 CFR 80,410, and rule on union elections, 29 CFR 36,812-36,847). A representative 
of the firm testified before the Board’s open hearing on the proposed rule on union elections.  
Furthermore, Morgan Lewis is representing clients in their challenge to the Board’s rule on union 
elections. See, Chamber of Commerce, et. al v. NLRB, D.D.C.,No. 11-cv-02262).  Morgan Lewis also 
represented the charging party in a case before the Board, DR Horton (357 NLRB No. 184), which was 
decided on January 3, 2012.  According to the Board’s Inspector General, about a month after beginning 
discussions with Morgan Lewis about employment, Board Member Hayes recused himself from this case 
after discussions with the NLRB’s Ethics Office.     
8 See Memorandum, Report of Investigation-OIG-I-467 from NLRB Inspector General David Berry to 
Board Chairman Mark Pearce and Board Member Brian Hayes (January 23, 2012). 
9 Id.   
10 See letter from Board Member Brian Hayes to Charles Cohen, Esq., Morgan Lewis (December 22, 
2011).   


































































	1
	2
	3
	4
	5
	6.pdf

